Consolfs position with regard to the applicability of the
cited safeguard Is that the normal crosscut at this mine is
approximately 13-1/2 to 15 feet wide, depending on the type of

to cut It*  The crosscut herein involved was sub-
stantially modified by an archway down to two shelter hole
entrances that are 4 feet by 4 feet.  Their reasoning goes
that the purpose for the safeguard is to protect miners
against a derailed piece of equipment getting into the cross-
cut    therefore the shelter hole.  Should this occur, it
could be necessary to get 15 feet deep into the crosscut in
order not to be struck by the equipment itself.  Here, how-
ever, the equipment itself could not get into the crosscut
because of the steel and wood archway.  Therefore, they
reasoned that the safeguard does not apply to these shelter
holes in the archway and thus It follows that the shelter
holes should not have to be kept clear of obstructions to
a depth of 15 feet.

This is not an unreasonable position, but I have found
it to be in error.  The archway and shelter holes had existed
in that configuration for at least 12 years.  During this
extended period of time, no one had ever before suggested
that this particular safeguard applied to this configuration
of crosscut/shelter hole.  Nor had any other MSHA "inspector
ever required that it be kept clear of obstructions to a
depth of 15 feet.  In fact, on the day the order was issued,
the testimony was to the effect that inspector Migaiolo and
his supervisor had some difficulty deciding themselves
whether the area should be cleared of obstructions for 5
feet or 15 feet.

The Commission interprets the term * unwarrantable fail-
ure to comply11 as being a violative condition which resulted
from indifference, willful intent, or a serious lack of rea-
sonable care.  U. S. Steel Corp., supra.  From the totality
of evidence in this record, I cannot conclude .that the in-
stant violation resulted from Consolfs indifference, willful
intent, or a serious lack of reasonable care.  Even though
the^rock found by the inspector in these shelter holes had
obviously accumulated over a period of days or even weeks,
the operator had a reasonable basis for disbelieving that
the cited safeguard applied to this hybrid type of crosscut.

Therefore, I find that the instant order improperly
concluded that the violation resulted from Consol's unwar-
rantable failure to comply with the mandatory standard, i.e ,
the safeguard issued on June 6, 1972, by Inspector Powers.

4.  Considering the criteria in section 110 (i) of the
Act, I conclude that a penalty of $300 is appropriate.

1928isclosed no defects or mal-
